
r

3Tqqa HrHpl?m
Office if the Commissioner

Mr dhwa,3Flt© 3T6nZTqT€3Tqmr@V

Central GST, Appeals Ahmedabad Commissionerate
dRIHa 8TqH, Tran RTf, HF©TqT9, 3WiqT©T€-.380015

GST Bhavan, Ambawadi, Ahmedabad-380015
Phone: 079-26305065 - Fax: 079-26305136

E-Mail : commrappll-cexamd@nic.in
Website : www.cgstappealahmedabad.qov.in

By SPEnD POST
DIN:- 20240 164SWOOO0999AAO

(q) I VT® Thin / File No. i GAPPL/ COM/ STD/429 /2023
.,

T I Order-In –Appeal and date

) a 3q - 3 q

AHM-EXCUS-00 1-APP-235/23-24 and 25.01.2024

(Tr)
qTftafhnTrqr /
Passed By

qTft@?+dtfaqt©/
Date of Issue

#Tlqtj4aq, aTTW (arM)
Shri (3yan Chan(i Jain, Commissioner (Appeals)

(V) 29.0 1.2024

Arising out of Order-In-Original No. 376/AC / Div-I/HKB/2022i
CGST, Division-I(B) 31.0 1.2023 passed by The Assistant Commissioner,

Ahmedabad South.

wita©af@7rq3hqar /
Name and Address of the
Appellant

The Assistant Commissioner, CGST,
Division-I, Ahmedabad South.
1 st Floor, GST Bhavan, Ahmedabad

(q)

qfafhITqTaT@r7rqGhqal /
Name and Address of the
Responded

M/s. Ravi Bharatkumar Gupta, A/9,
Guptanagar, Near Ganesh Temple,
Mahavirnagar, Amraiwadi,
Ahmedabad - 380026.

(g)

qt{qf+!vwft©-wlv+wiavqlvqHtar {Rt qI tv mtv+vfiwrTfbaRd}{qvwlrqvvq
Wf$qTftqtWft© w%nlq<twrwq©r wsF mmm e, &Tfqq& wig #fqqa€tv6m {I

Any person aggrieved by this Order-in-Appeal
applicadon, as the one may be against such order,
following way.

VHqW€n vr WOwr SIrjqq:-

Revision application to Government of India:

may file an appeal or revision
to the appropriate authority in the

(1) &;#kraqr€Rqv6 vfbfhrq,r994#TurTr Ta=qt+aaTV Tq vrqTft#vIt+xqtM UFa=&
a-urn % vvq qtq6 #3tnfa !qftenr gT# ©gftq xfM, vm vmH, f8v +nvq, rm@ fRwr,
#=fTT+fM, qlVTfhr vm, dVR Tnt, # fM: 11000r;&=FtHFft vH@ ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) qfiVm#t6Tf+#qTq++qVqdt §TfhWt UT+:if%M wvKrnvrwvqTWT++ vr fM
wvmnt @\w=nrn+vm.+qTtgqqnt +, wWT WKmnvrwvH+qT}q€f%amaT++
nf#tft WTnm+§tnq#VfMT%fttTqi{ gTI

In case of any los$ of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse .

LE Krr

(v) na + gw f+tft vj'+r saw q l+ltft7 vr@ qt vr vr€ # f+f+rMt +
aqnqqr©#ft8a+qwrq+qtvrm hnFf+aIT?n ytwqfbHtF %1
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(T) vftqFq%rTrvn%ufQmvrq%qT@ (+nvvrvn=it)f+d?fwn vw qr© d-I

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(q) gfhr @nRR#t®TTqTqrv3 # plaTT +f+gRt qa %fez qm ERv{e3itTq&wt©qt TV

Tru T+Mm %!aTftq WIn, nfl@%zrawftvqt vqqqtwni+fRv-;rf#fhm (f 2) :1998

ara 109 Hnf+!aM TR8'l

Credit of any duV allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Se'c.109 of the Fkrance (No.2) Act, 1998.

(2) +gbr nqr€q qr@ (gMtv) @nTqdt, 2001 % fhm 9 % gmtv fRfRRg vqq fw B-8 + a
yfhit +, tf§v new % vfR wtqT +fM fjqYq + ftq vrw # ${}?Tinnew v+ wfM wtw qr qtat
vM % nq Bf+7 grItm %IT vm qTfjql a1% vrq gnr { %r !@r Qfhf h &iota urn 351 +

f+8ffi7 qt % !TTVTV % vw % vrq aw-6 vr@n 8 vfl gt 8+ nf}\t

S
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The above application shall be made in dupEcate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

accompmlied by two copies each of the OID and Order- in-Appeal. It should also be
accompanied by a copy of TR-6 Cha11an evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftf+iq w+€q#vr%©§#rv%vt%qw wt nw+qq€TfT©qt 200/- =nv !=mm#I
vw 3jtq§Yfvn6qvq©r©+@ru€tatrooo/- #t=M%VeTq$tqWI

f
I

I

f

I

i

The revision application shaH be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

tfhnqrq #M®IRT qM qq&a mwft6{hTarFnfawN + vf&w8v:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) MRr mrm gw ©fMTT, 1944 -a &Rr 35-fT/35-q + 3iniT:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- St

(2) 3nfRt8T TftM + Bnp HETTI + MRT a w8R, w8Tt % TH+ + gMT qr@, #.ibf
mIRT qj@ tT+ HTm WftxfR arRTfbFtV (f#fk) #f qf%a Mr qtfbM, g + 2-d nRT,

q{qTdT vm, TVTa, f+TUTqnn, ©§XqTgTV-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2rldfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

(one which at least should be accompanied by a fee ofaccompanied against
Rs. 1,000/-, Rs.5,000/- and Rs.10,000/- where amount of dutY / penaltY / demand /
refund .is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectivelX
crossed bank draft in favour of Assn. Registar of a branch of any
sector bank of the place where the bench of any nominate public
place where the bench of the Tribunal is situated.

r\lfl#
@
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(3) vfl w qTtqr + q{ BV wtqft zr wrTtw Blm { a src$6 qq qtqw + f#IT #tv ©r TTaTq al{IF
+r + R=IT vrqr qTfjq RV YUV ii Of Eq \ft RT mIn Vfr mf t at # f&IT vqrtlvfl wftfh
4141186<ul=#qqwftvvrMhrvI©n=it Pq w+©tfhnvrwe I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to .avoid scriptoria work if excising Rs. I lacs fee of Rs. 100/- for each.

(4) vrqrwv QJ@ @@Mi r970 qqr tt=itfbv a qM -1. b data f+ufftK fh BjtwT aF
want qr Rqwtw vqTfPqfi fMhFr wfB%rfi iT ghgT + + ;r+li =Et q6 qIn v 6.50 qt vr vwmq

'pRTwn®TM'
IOne copy Bf application or. O.I.O. as the case may be, and the order of the

adjour}lment authority shall a bourt fee stamp of Rs.6.50 paisQ as prescribed urlder
scheduled-I item of the court fee Act, 1975 as amended.

J.&:?;’f -'

A

t !

1)

};

(5) !val INf&aqTqaqRfhkmqaqTRfhMt qt at #ttvmqBBfqafbnvrmeqt dha
uw, tr€h{uwqqq!-a-Fq{&qTqt wftdhrqRTfbFPr (BRiM faq, 1982 tfRfiT%I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fhn q!@, tF'th ®Hvr q@T{+qTW wttBfb awITfEMwr (f+Th) V=11 Tft wftfT :F XTRa

+ q&Nhl (Der„and) IT{ + (Penalty) m 10% M mr var wfm el wtf%, gfbFwr IganT
10 6tH-NnT el (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

}Frdhr WITT gre-F ati &qPR + +HiT, qTTftH gRIT q&r #t Thr (Duty Demanded) I

( 1) # (Section) 1 ID #T8T ftufltT tTfir;

(2) fM ma ++a bfb +t ITfin;
(3) #t8+hftafhHt #fhRr6%®abr iTfirl

3 P

t a t h

;'1/

:TB ljvqr'#ftB3nftv' + qI-ed vlrr #tgqqT#v3rM'qTfbq;RItbfRY x#qTfvqrftqT
Tvr el

For an appeal to be filed before the CE)STAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, pro-vided
that the pre-deposit amount shall not exceed Rs. 10 Crores. It may be noted that the
pre-de-posit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

! ..--• J. . i ;}

(1)

(ii)

(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;

amor}nt payable under Rule 6 of the Cenvat Credit Rules.

[6) (i) sv mtv % xftbftvufhwr h wm qd Tm gwr erm vrwyfRMi7 # a gNr fbTW
q-,3 %'il0% !TamIr sh gd§HVWyft4TfRV Bt vv wriT 10% wvt#tvr~wmft il

In view of above, an appeal against this order shall lie before the Tribunal on

paymgnt of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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F.No. GAPPL/COM/STD/429/2C)23-Appeal

ORDER-IN-APPEAL

n::F :•q •: I

:ifI:

•U ; • r• • a

& :Dat:Iler-In-Original Nl.er

& Date

KB/202c10/2023-24
,01da27.05.2023

The following appeal has been filed under section, 84(1) of "

the Finance Act (hereinafter referred as 'the Act’) by the Assistant

Commissioner, CGST & C. Ex., Division – I, Ahmedabad South

Commissionerate (hereinafter referred as 'appellants’) in
compliance to Order-in-Review No . 10 / 2023-24 dated

27.04.2023 passed by Principal CommissioneT, Centrql GST,

Ah„„dabad S,„,th (h„,in,ft„ „f„„d to as. tHe "the re+iewing

authority" also) against Order-in-Original- No. 376/ AC/Div.-

I/HKB/2022-23 dated 31.01.2023 (hereinafter referred as “the

impugned order”) passed by the Assistant Commissioner, CGST,

Division – I,' Ahmedabad South (hereinafter referred as “the

adjudicating authority”) in the case of M/s. Ravi Bharatkumar

Gupta, A/9, Guptanagar, Near Ganesh Temple, Mahavirnagar,

Amraiwadi, Ahmedabad, Gujarat-380026 (hereinafter referred as

“the Respondents’) .

Appeal No. & Date

GAPPL/ COM / STD/429/2023
APPEAL Dated 01.05.2023

2. Briefly stated, the facts of the case ~ are that .the

respondents, having PAN No. BCSPG4904L had earned,

substantial service income during the F.Y. 20 14- 15 to' :20 16– 17.

On scrutiny of the data received.from Income Tax department, it

was noticed that the respondents had earned an income of Rs.

11,90,820/- during the F.Y. 2014-15 and Rs. 20,43,360/-

during the F. Y. 2016-17. Accordingly, it appeared that the

rbspondent had earned the said substantial income by way of

providing' taxable services but had neither obtqined SerVice Tax 't

r e g i s tr at i o n n o r P ai d t h e aP P 1 i c ?b 1 e s e r + ice IT the ref nB The = {::: I
respond6nt .were called upon to submit copies of +equire'd -!

il

3

;

rE

.!!!:



F.No. GAPPL/COM/STD/429/2C)23-Appeal

Ii.i?iF$#f:%igti,,
ii. t " l+-+ 4{+ 1I

documents for assessment-''fdr the said period. However, the

+esponde+lt had not responded to the letters issued by the

department .

2.1 Subsequently, the respondents were issued Show Calls-e

Notice ' No. V/ 15-75/Div-I/Ravi Bharatkurnar Gupta/2020-21
dated 21.12.2020 wherein:

a) Demand and recover an amount of Rs. 4,53,689/- under

proviso to Sub Section (1) of Section 73 of the Act along with
interest under section 75 of the Act.

b) Impose penalty under the provisions of Section 77(1) and

78 of tha Act.

2.2. After considering the submission of the respondent the

adjudicating authority vide the impugned order dropped the

proceedings initiated against the respondent vi(ie the show cause

notice.

2.3 The Principal Commissioner, Central GST, Ahmedabad

South, in exercise of the power conferred on him under

subsection 1 of Section 84 of the Act in. order to satisfy himself

as to the legality and propriety of the impugned order, directed

the adjudicqting authority vidQ review order No. 10/2023-24

dated 87.C)4.:2023 to file an appeal before undersigned within

stipulated period for determination of the legality and

correctness of the impugned order on the following grounds:
{:IT'

:+

> The adjudicating authority while allowing the benefit of

exemption under Sr, No. 23(b) of the Notification No. 25/2012-

S.T. dated 20.06.2012 has not analyzed' the conditions of the

exemption Notification No. 25/2012-S.T. dated 20.06.2012 in a

proper perspective .

ii:i F ;I=• =

} ; +

5
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F.No. GAPPL/COM/STD/429/2C)23-Appeal

h H : :

:' , , if i
if r:

> Th, ,,1,,,nt p„„i,i,n ,f th, N,ti$,ati,n &,. 25/2+12-ST
dated 20.06.2D12 are extracted as below: ' I

“The Central Government, being satisfIed that it is necessary

in the public interest, hereby exempts the following- taxable

services, from the whole of the service tax teviable thereon

under section 66:B of the said Act, namely:

23. Transport of passengers, with or without accompanied

belongings, by – ’ T jF :

B1 : a ; B H • I;

.liES(a) air, embarking from or - terminating in an airport

tocatdd in the state of Arunachal Pradesh, Assan}, Manipur,\

Meghataya, Mizoram, Nagatartd, SUckim, br Tl4pura or ctA

Bagdogra heated in West Bengal; ' ' . ! ' I
(b) a contract - carriage for the transportation of

passengers, excluding tourism, conducted tour, charter al

hire; or

(c) ropeway, cable car or aerial tramway;

=a t b :TV

> Further the above notification has been amended vide

Notification No. 06/2014- ST dated 11.07.2014. The relevant

profisior}s of the said Notification are extracted below:

\ ':'s:iS

I:Ba

(vii) in entry 23, for item (b), the following item shall be

sub£titute(i, namely: "(b) non-air coneiitione.d contraQt

carNage other than radio tax% JQr tian?oHaaon +/
passengers, excluding tourism, conducted totJr,

charter or hire; or".

> , it can be inferred from the aforementioned Notification that

exemption in respect of contract carriage is available if . the

vehicle is non-air-conditioned. The adjudicating authority in- his -'. ,'. . '. -i

finding at para 20 of thq OIO foqnd that:
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F.No. GAPPL/COM/STD/429/2C)23-Appeal

Ay. Wgj%#W$!: : +

28.„I fInd that as; baI:{#:$§:£}}£gVIII subrrdEed herehaboue

by the notice, they were engaged in the business of

"Passenger ' Travel Seruice'’ during the period from

01.04.2014 to 31.03.2017 artcZ they had owned non-air-

conciitioneci car " Cheruolet Enjoy" Reg. No. GJ 27AH-63 17

and they had hired a car Reg. No. GJ-27-C9115 for

passenger Trauet - Service and used both the car for

mouement of passenger from one point to another point.

They had carried the particular passengers from

Ahtkedabad to Baroda, ace a versa and had an implied

contrdct with the passengers. Since they were inuotved iII

prouichng service to "Con&act Carhage", they were not liable

for Senlice Tax.”

ili: i

> However, on the basis of online search of specification of

“Chervolet Enjoy” car, it is found that “even the standard variant

of enjoy comes with dual AC and rear AC vents,”

> in the instant C)IO, the Adjudicating authority has erred in

allowing the exemption of contract carriage service provided by

the service provider only on the basis of an affidavit filed by the

service $rovider without verifying the authenticity of the game. It

is founid that the "Chervolet Enjoy' car comes with air

conditioned facility and the exemption under Sr. No. 23(b) of the

Notification No. 25/2012-ST dated 20.06.2012 is available for

non air-conditioned vehicles only. Thus, the adjudicating

authority has allowed the benefit of exemption on the basis of
incorrect affidavit filed by the service provider which is legally
incorrect .

T e : #

+ ' T,b. ;

e i

it;

4. The respondent were called upon to file a memorandum of

cross objection against the appeal. Personal hearing in the case

was hqld on . 17-01-2024. Shri Ramesh D. Prajapati, Tax

Consultant, appeared for personal hearing on behalf of the

respondent and reiterated the written submissions in the cross
;}



F.No. GAPPL/COM/STD/429/2C)23-Appeal t

• : ;

objection to the departmental appeal. He requested to uphold the

order passed by the adjudicating authority.
fP

rS

F

h /li

! :Hin

iFI

5. 1 have carefully studied the facts of the case, grounds of

appeal, submissions made in the Appeal IV[ernorandum, and
documents. available on record and consid6red the submissions

by both sides. The issue to be decided in the p+esent apbea1 is

whether the impugned . order pa,,,d by td, adj„,dh,ating

authority, dropping the proceedings initiated against ' the

respondent vide the show cause notice (supra), in the facts and

circumstance of the case, is legal and proper or otherwise.
a B + 1 +

6. In the submission of the appellant they have contended

that the adjudicating authority accepted the contQntion . of the

respondent granting exemption under sr. no. 23(b) of Notification

No. 25/2012-ST dated 20.06.2012 without analyzing the

conditions specified in the exemption notification. They further

contended that sr. no. 23(b) of the said Notification implies that

cohtract carriage exemption applies to . no+-air-conditioned

vehicles. HoweVer, it was discove;ed by the revhQwing a+thorit9

on the basis of online search of specificati6n- of "Chervolet Enjoy"

car, that even the standard variant comes equipped with dual AC

and rear AC vents, raising questions about the eligibility for tha

exemption .

T +

I :Ii}I
1:

,+

1I ) b

}:

7. In- the objection against the appeal filed by the departrnent

the respondent have submitted that they had purchased cars

meant for trip [ferra] from Ahmedabad to Baroda and vice a

versa for local passengers and they don’t require AC car and

have removed AC system from 'Chervolet Enjoy’ car due t6
average c6ndition. For students of schools they hired A\Ho Van
and Auto Rikst:law on contract basis

S q•'f
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8. 1 have carefully gone through the submission of appellant

and respondent and find that the respondent have not produced

{ny invoi+e, bill or chanan issued to service recipient. regarding

b,,,iding , f , ,,„i,, , f t ,an,p,,tati,n , f , ,h,,I , t„d,nt, and

daily local passangers travelling from Ahmedabad to Baroda and

vice a versa. I also find that the respondent failed to submit any

documents regarding cars are as “non-air-conditioned”. From

reading the provision under sr. no. 23(b) of the Notification

25/2012-ST dated 20.06.2012, it is clear that contract carriage

exemption for transportation of passengers applies only to non-

air-Conditioned vehicles. I also find appellant’s submission

correct in respect of matter that even the standard variant of

"Chervolet Enjoy" car, comes equipped with dual AC and rear AC

vents. Therefore, the respondent’s service is not covered under

r.' no. :23(b) of the Notification No. 25/2012-ST datedi0.06.iC) 22, as the “Chevrolet Enjoy” car used by the respondent

is an air-conditioned vehicle. .Hence, the respondent are held

liable for payment of service tax of Rs. 4,53,689/- on the taxable

value of Rs. 32,34,180/- during F.Y. 2014-15 to 2016-17 along

with of interest and penalty as proposed in the Show Cause

Notice .

Web
+r+'

-; !-

F ; I e I

!I ;}#

@@@#Id;,„.
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9. In view of the above discussion, I allow the appeal filed by

the appellant.

IC). wft©qafrrav#=Ftv{wfht©rf%nTu©ntva©r+fRmwrar=it

The appeal filed by the appellant stands disposed of in above

erms . I
+

Date : RS .01.2024
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Attested

a. dR. VT.a.qqHqTRTR I }iI::n; i

By RPAD / SPEED POST

The Assistant Commissioner,
Central GST, Division-1,
Ahmedabad South.

To , ;
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B + + 4 i

(;};'qi

It
a B :Appellant

M/s. Ravi Bharatkumar Gupta,
A/9, Guptanagar,
Near Ganesh Temple,
Mahavirnagar, Amraiwadi, Ahmedabad.tI

;;};.

Respondent

Copy to :

The Principal Chief Commissioner, Central GST, Ahmedabad
Zone

2. 'The Principal Commissioner, CGST, Ahmedabad South
The Assistant Commissioner, Central GST,
Ahmedabad South.
The Deputy/ Assistant Commissioner (RRA),

3. Division-I ;

4. Ahmedabad
South , ' , ;" ':,

The Assistant CQmmission.er (He 'System): eGST, Ahhedab4dii1

_ South (fer uploading the OIA) ! ' ' I , ;. iIE
b6:---–-Guard File ! I . -R

7. PA file
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